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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Ov Arising out of Order-in-Original No. MP/14/AC/2017-18/Ref(ST) fa=ie: 9/8/2017 issued by

Assistant Commissioner, Central Tax, Ahmedabad-South

g afrergat @1 - vd wenr Name & Address of the Appellant / Respondent .
' M/s Angiplast Pvt.Ltd
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, o the appropriate authority in the following way :
IRT TSR H GG aded -
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
# Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or 1
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or-territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. - '
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadrupllcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanled by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scnptorla work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FUS TIT g l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre- -deposit is 2

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, ‘an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, Where\

penalty alone is in dispute.”




ORDER-IN-APPEAL

This appeal has been filed by M/s. Angiplast Pvt. Ltd., Plot No. 4803, Phase-1V,
GIDC, Vatva, Ahmedabad- 382445. (hereinafter referred to as “the appellant”) against the OIO
No. MP/14/AC/2017-18-Ref (ST) dated 09.08.2017 (hereinafter referred to as “the impugned

order”) passed by the Assistant Commissioner, Central Tax, Div-III, Ahmedabad South

Commissionerate (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the appellant is engaged in manufacture and export of Non
Pyrogenic Intravenous Infusion Sets. The appellant filed a refund claim of service tax paid in
respect of various services received and utilized for export of goods viz., Forwarding charges,
CHA charges, Bank Charges and Transport (services) during the period from July-2016 to
September-2016, in terms of Para 3 of Notification No. 41/2012-ST dated 29.06.2012 along with
the relevant documents. On scrutiny of the documents, it was noticed that some of the shipping
bills pertain to June 2016 and further, some of the input service tax invoices pertain to October
2016; that they neither submitted invoices in original nor certified by a chartered accountant;
that the Chartered Accountant certificate submitted by the appellant along with the refund claim

in terms of para 3 (h) (B) and (i) of the notification ibid was not in the proper format.

2.1 Consequently, a show cause notice was issued infer alia, alleging that the
appellant did not fulfill the conditions laid down in notification No. 41/2012-ST dated

29.06.2012. This refund claim was later on rejected vide the impugned order by the adjudicating

¥

authority.

3. Beiﬁg‘,aggrieved, the appellant has filed the present appeal on the grounds that:

(i)  they filed the refund claim for the period from July- 2016 to September -2016 and the
adjudicating authority’s contention that some of the shipping bills pertain to June -2016 and
further some of the input service tax invoices pertain to October- 2016 does not stand good for
the reason that relevant date for the export is considered to be the date when LET export order is
issued for a particular consignment and the same is required to be mentioned in the Form A-1
annexed with the notification. In the instant case, all LET export orders were issued between the
period from 01.07.2016 to 30.09.2016 as reflected in the Form A-1 of the refund application and
all shipping bills submitted by them pertains to the relevant period only and with regard to
observation of the adjudicating authority that some of the input service tax invoices pertain to
October- 2016, the appellant submits that the service providers usually raise bills/invoices only
after the export is made. Therefore, in cases where the invoices were issued in the month of
October 2016, the export in those cases was made in the month of September 2016 or August
2016. '

(ii) they used to submit self attested photocopies of the of the service tax input invoices
previously and the department had never raised any objection regarding submission of self
certified copies of input invoices and further the notification ibid does not stipulate that the
documents are required to be filed in original for claiming the rebate by way of refund.

(iii) they submitted that rejecting the chartered accountant certificate on the ground that the
certificate was not worded properly does not holds good. They have relied on the case of M/s.
Tirumala Bearings Pvt. Ltd. [2016 (335) E.L.T. 145 (Tri.- Bang)] wherein it is held that a
certificate issued by a Chartered Accountant or Cost Accountant is a good evidence and the same
cannot be sidelined lightly without production of any other evidence to show that the said
certificate is wrong one and herein the adjudicating authority has not provided any contrary
evidence that the certificate issued by the Chartered Accountant is a wrong certiﬁbate/._ P




The appellant further requested to sanction the refund along with the applicable interest.

4. A personal hearing in the matter was held on 22.01.2018 and Smt. Shilpa P. Dave,

Advocate appeared on behalf of the appellant and reiterated the grounds raised in the appeal.

S. I have carefully gone through the facts of the case on records, appeal
memorandum and submissions made by the appellant at the time of personal hearing. The issue
before me is to decide whether the appellant is eligible for service tax refund-under notification

No. 41/2012-ST dated 29.06.2012 or otherwise.

6. The adjudicating authority rejected the service tax refund claim filed by the
appellant vide the impugned order on the following grounds:

(1) that some of the shipping bills pertain to the period June 2016 and further, some of the
input service tax invoices pertain to October 2016, whereas the service tax refund was filed for
the period from 01.07.2016 to 30.09.2016.

(i)  the appellant did not submit the documents in original nor were the documents certified
by the Chartered Accountant.

(iii)  The certificate issued by the Chartered Accountant was not in the prescribed format as

required under notification ibid. -
Now I discuss the above points one by one, in detail:

6.1 The adjudicating authority rejected the refund claim filed by the appellant on the
ground that some of the shipping bills pertain to the period June 2016 and further, some of the
input service tax invoices pertain to October 2016, . as discussed in para 6 (i) supra. The relevant
date for export is considered to be the date when LET export order is issued for a particular
consignment and in respect of shipping bills belonging to June 2016, I find that all LET export
orders in respect of these shipping bills were issued during- the period from 01.07.2016 to
30.09.2016 as ascertained from the refund application filed in Form A-1 and therefore, the
adjudicating authority’s contention that the shipping bills were not related to th.e period for which
the refund was filed is not tenable. Further, the adjudicating authority has also contended that
some of the input service tax invoices pertain to October 2016. The appellant in their grounds of

appeal has contended that those invoices were raised during October 2016 and the export was

made during August/September 2016. However from the documents submitted I don’t find

anything that would corroborate the appellant’s claim. In view of this, I direct the appellant to

submit the relevant documents to the adjudicating authority to substantiate their view within four

weeks of receipt of this order.

6.2 The adjudicating authority rejected the refund claim on the ground that they

neither submitted original copy of the input invoices nor were they certified by the Cha;tqred

Accountant. The appellant in their grounds of appeal stated that they used to submit self attés;:;éd_ /

photocopies of the of the service tax input invoices previously and the department had never ~ \ e
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raised any objection and further the notification ibid does not stipulate that the documents are L@) by




required to be filed in original for claiming the rebate by way of refund. I find.that Clause (h) of

Para 3 of Notification No. 41/2012 -ST dated 29.06.2012 makes it mandatory to submit the

original copy of the invoices while filing the refund claim. The relevant extract is reproduced

below for ease of reference:

(3) the rebate shall be claimed in the following manner, namely:-

B) e )
h) where the total amount of rebate sought under a claim is upto 0.50% of the total FOB value of export

goods and the exporter is registered with the Export Promotion Council sponsored by Ministry of
Commerce or Ministry of Textiles, Form A-1 shall be submitted along with relevant invoice, bill or
challan, or any other document for each specified service, in original, issued in the name of the exporter,
evidencing payment for the specified service used for export of the said goods and the service tax paid
thereon, certified in the manner specified in sub-clauses (A) and (B):

(A) if the exporter is a proprietorship concern or partnership firm, the documents enclosed with the claim
shall be self-certified by the exporter and if the exporter is a limited company, the documents enclosed
with the claim shall be certified by the person authorised by the Board of Directors;

(B) the documents enclosed with the claim shall also contain a certificate from the exporter or the person
authorised by the Board of Directors, to the effect that specified service to which the document pertains
has been received, the service tax payable thereon has been paid and the specified service has been used
for export of the said goods under the shipping bill number;

i) where the total amount of rebate sought under a claim is more than 0.50% of the total FOB value of the
goods exported, the procedure specified in clause (h) above shall stand modified to the extent that the
certification prescribed thereon, in sub- clauses (A) and (B) shall be made by the Chartered Accountant
who audits the annual accounts of the exporter for the purposes of the Companies Act, 1956 (1 of 1956)
or the Income Tax Act, 1961(43 of 1961), as the case may be;

From above, it is clear that the appellant necessarily have to submit relevant invoices, bill or
challan or any other document jn original. In five of the shipping bills, the total amount claimed
as refund is more than 0.50% of the total FOB value of the goods exported and hence in respect
of those, certification as prescribed in sub-clauses (A) and (B) supra, has to be made by the
Chartered Accountant who audits their annual accounts for the purpose of Companies Act, 1956
(1 of 1956) or the Income Tax Act, 1961 (43 of 1961) in terms of clause (i) of Para 3 of the
notification ibid. The appellant neither submitted the documents in original nor were the
documents certified by the Chartered Accountant in respect of aforesaid five shipping bills. In
view of the foregoing, the appellant is directed to submit the input service invoices in original

duly certified by the Chartered Accountant in those cases where the refund claimed is more than
0.50% of the total FOB value to the adjudicating authority within four weeks of receipt of this
order.

7. Further, the adjudicating authority has also rejected the refund claim on the ground that
Chartered Accountant certificate submitted by the appellant is not in the proforma as prescribed in the

notification ibid. The appellant submitted a Chartered Accountant certificate which reads as “We M/s.

S.G. Marathe & Co., duly appointed for audit of annual financial accounts year 2016-17 : tltg(fé}?”zflge

companies Act, 1956. This is to certify that M/s. Angiplast Private Ltd. having its’ fégistéreéi ojﬁce a;
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Plot No. 4803, Phase -1V, G.IL.D.C, Vatva, Ahmedabad- 3824{5, Gujrat State, India, has claimed
Service Tax Refund Rs. 151980/~ for the period from 01.07.2:01?6 to 30.09.2016. With respect to the
said claim we have verified the necessary documents and papers and same are found in order and
certify that the service tax claim of Rs. 1,51,980/- is found true and correct” The appellant in their
grounds of appeél has contended that the adjudicating authority did not provide any contrary evidence
that the certificate issued by the Chartered Accountant is wrong one and rejecting the refund claim merely
on the ground that the certificate issued by Chartered Accountant is not worded properly as prescribed in
the notification ibid does not hold good. They relied on case of M/s. Tirumala Bearings Pvt. Ltd. [2016
(335) E.L.T. 145 (Tri~ Bang)] wherein it is held that a certificate issued by a Chartered Accountant or
Cost Accountant is a good evidence and the same cannot be sidelined lightly without production of any
other evidence to show that the said certificate is wrong one. On careful reading of the aforesaid case law,
I find that the aforesaid case law is about unjust enrichment and in the instant case, the notification ibid
specifically mandates the claimant to submit a certificate issued by the Chartered Accountant in the form
prescribed therein. Hence the case law relied on is not relevant and applicable in the present case. Further,
I find that Sub- clause (B) of clause (h) and clause (i) of Para 3 of the notification ibid makes it
mandatory for a claimant to submit a certificate in the prescribed proforma along with the refund
application. The notification clearly specifies that a certificate from a Chartered Accountant (in case of
claim being more than 0.50% of FOB value) or from the exporter/the person authorised by the Board of
Directors of the company (in case of claim being less than 0.50% of FOB value) has to be submitted
along with the refund claim certifying that “specified service t0 which the document pertains has been
received, the service tax payable thereon has been paid and the specified semﬁ'ce has been used for
export of the said goods under the shipping bill”. 1 direct the appellant to submit a certificate to the

adjudicating authority in the prescribed proforma as discussed supra within fours of receipt of this order.

8. In view of the foregoing discussion, I direct the appellant to submit the documents
as discussed supra, to the adjudicating authority within four weeks of receipt of this order. The
adjudicating authority is further directed to decide the case afresh after receiving the documents
after following the principles of natural justice. The matter is being remanded back only to

ensure that there is no miscarriage of justice.
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9. The appeal filed by the appellant stand disposed off in above terms.
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(Vinod Lukose)
Superintendent,
Central Tax(Appeals),

Ahmedabad. .




By RPAD

To,

M/s. Angiplast Pvt. Ltd.,

Plot No. 4803, Phase-IV, .

GIDC, Vatva,
Ahmedabad- 382445 -
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Copy to:-

1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

9 The Commissioner, Central Tax, Ahmedabad South.

M Addl./Joint Commissioner, (Systems), Central Tax, Ahmedabad South.
\ Guard file.

5. P.A .to Commissioner (Appeals).
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